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STATEMENT OF THE QUESTION PRESENTED TO 
THE COURT FOR DECISION. 

The question is whether a supersedeas bond conditioned 
to pay damages for delay if the judgment be affirmed was 
broken by a judgment which affirmed in part and reversed 
in part and remanded for trial of a single counter claim of 
appellants with instruction that the amount which might be 
found thereon be set off against the indebtedness of appel¬ 
lants to appellees established at the original trial. 
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United States Const of Appeals 

For the District op Columbia Cntourr. 


No. 10,733. 


J. ESTHER RECTOR, ELMER R. CRAMER, PAUL L. 
GEDDES AND C. J. YOUNG AND LANE PASTOR, 
a partnership, t/a Young and Pastor, Appellants, 

V. 

MASSACHUSETTS BONDING AND INSURANCE 
COMPANY AND LEWIS R. THOMPSON, LEON¬ 
ARD E. FAGLEY AND EMMA R. FAGLEY, Ap¬ 
pellees. 


Appeal from Order of the United States District Court for 

the District of Columbia. 


BRIEF FOB APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia (App. 8, 9), in a 
civil action denying appellants’ motion to fix damages on a 
supersedeas bond posted on the appeal to this court in its 
case No. 9648 and jurisdiction of this court to review that 
order is governed by Section 1291 of Title 28, United States 
Code. 
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STATEMENT OF THE CASE. 

The parties* to this appeal with the exception of the 
Bonding Company were previously before this court in its 
case No. 9648 reported in 83 IT. S. App. D. C. 371, 170, F. 
2d 167 (1948). There the present appellees, Thompson and 
the Fagleys, were the appellants and the present appellants 
were the appellees. 

On that appeal a supersedeas bond in the sum of 
$12,000.00 was given. The Massachusetts Bonding and In¬ 
surance Company was surety therein. The relevant provi¬ 
sions of the bond were to pay all damages sustained by the 
plaintiffs as a result of delay occasioned by the appeal in 
event the judgment appealed from be affirmed. 

Notwithstanding the former appeal to this court in which 
many of the facts which are relevant here were brought out, 
a brief review thereof, it is believed wiU be helpful 

The plaintiffs and third party defendants are and at all 
material times were the holders of two deferred purchase 
money notes of defendants secured by second chattel deed 
of trust on a business owned by defendants which they had 
purchased from plaintiffs. One of the notes designated as 
“Note No. 1 of two” was for $9,500.00 and was held by the 
plaintiffs. Three monthly installment payments of $350.00 
each were paid on this note (App. 13) then it became in 
default The other note, designated as “Note No. 2 of two” 
was for $3,500.00 and was held by third i)arty defendants. 
When default occurred there was an unpaid balance due 
them of $2,324.95. The balance due on the two notes, 
exclusive of interest, was in excess of $10,000.00 when 
plaintiffs brought the original suit, the ultimate purpose of 
which was to collect the indebtedness represented by the 
notes. It was this indebtedness the supersedeas bond 

* The appellants, Beetor, Cramer, and Gtoddes, were plaintiffs below and will 
be referred to as plaintiffs. Appellants Yonng and Pastor were third party 
defendants below and will be referred to as th^ party defendants. App^ee 
Massaehnsetts Bonding and Insurance Company was surety on the supers^eas 
bond given on the appeal in this court’s case No. 9648 and will be referred 
to as snre^. Appell^ Thompson and the Fagleys were defendants below 
and will be referr^ to as defendants. 
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sought to protect from damages resulting in delay occa¬ 
sioned by the appeal 

Neither plaintiffs nor third party defendants asked for 
a judgment on their notes. They did not desire or need 
such judgment because at that time their security was ade¬ 
quate. The relief asked was a trustee to foreclose their 
trust, none having been named in the deed of trust. They 
also asked that the deed of trust be reformed to include the 
leases on the buildings where the business was conducted. 

Defendants admitted default but claimed this was jus¬ 
tified because of fraud and misrepresentations concerning 
the volume of business and because of failure of defendants 
to furnish them a restaurant license when they purchased 
the business from plaintiffs. These matters were set out 
in counter claims. 

The trial court (Judge Letts) denied the counter claims 
and appointed a trustee to sell and ordered that the leases 
be included in the deed of trust, etc. (App. 2, 3, 4). Defen¬ 
dants noted an appeal. At that time the trustee could have 
sold the business securing the notes for enough to have sat¬ 
isfied them in full hut the supersedeas bond stayed his hand. 

The judgment of this court (Case No. 9648) affirmed the 
lower court in all respects except on one counter claim for 
$8,000.00 damages claimed by defendants to he the amount 
necessary to qualify the premises for the restaurant license 
guaranteed to be furnished by plaintiffs but which was not 
furnished. This court remanded the case for trial of the 
single issue raised by that counter claim, namely; what 
would be the reasonable cost of repairs and improvements 
to qualify the premises for a restaurant license? This 
court also directed that such amount (which could not pos¬ 
sibly exceed $8,000.00, the amount of the counter claim) 
when and if properly proved he set off against the indebt¬ 
edness represented by the notes of plaintiff and third party 
defendants. This indebtedness was, as above stated, in 
excess of $10,000.00. During the period of delay occasioned 
by the appeal, plaintiffs’ security was completely dissi- 
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pated, the business securing the notes having ceased to ex¬ 
ist, the leases having expired, the buildings having been 
razed, and the tangible chattels having been sold under a 
first trust, to which the trust securing plaintiffs^ and third 
party defendants’ notes was subject and subordinate. 

So altho the trial court determined (on the retrial of the 
counter claim) that defendants were entitled to a credit, by 
way of set off on their counter claim of less than $3,500.00, 
against the indebtedness of more than $10,000.00 repre¬ 
sented by the notes and notwithstanding the fact that this 
court had affirmed appointment of the trustee to sell and in¬ 
clusion of the leases in the deed of trust, they could not 
then realize anything by selling the business which secured 
their notes. Thus they were damaged by the delay to the 
extent of the amount due them after setting off the amount 
found on the counter claim. This damage for delay they 
sought to recover by motion to fix damages on the superse¬ 
deas bond, the condition of the bond being to pay all dam¬ 
ages resulting from delay in case of affirmance. 

The lower court denied plaintiffs* and third party defen¬ 
dants* motion to fix damages on the bond. It is this order 
that is appealed from. 

STATUTES AND RULES INVOLVED. 

Rule 73 (F) Federal Rules of Civil Procedure. 

**(f) Judgment Against Surety. By entering into 
an appeal or supersedeas bond given pursuant to sub¬ 
divisions (c) and (d) of this nde, the surety submits 
himself to the jurisdiction of the court and irrevocably 
appoints the clerk of the court as his agent upon whom 
any papers affecting his liability on the bond may be 
served. His liability may be enforced on motion with¬ 
out the necessity of an independent action. The mo¬ 
tion and such notice of the motion as the court pre¬ 
scribes may be served on the clerk of the wurt who 
shall forthwith mail copies to the surety if his address 
is known. 
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Enle 73 (D) Federal Buies of Civil Procedure. 

**(d) Supersedeas Bond, Whenever an api^llant 
entitled thereto desires a stay on appeal, he may pre¬ 
sent to the court for its approval a supersedeas bond 
which shall have such surety or sureties as the court 
requires. The bond shall be conditioned for the satis¬ 
faction of the judgment in full together with costs, in¬ 
terest, and damages for delay, if for any reason the ap¬ 
peal is dismissed or if the judgment is affirmed, and to 
satisfy in full such modification of the judgment and 
such costs, interest, and damages as the appellate court 
may adjudge and award. When the judgment is for the 
recovery of money not otherwise secured, the amount 
of the bond shall be fixed at such sum as will cover the 
whole amount of the judgment remaining unsatisfied, 
costs on the appeal, interest, and dams^es for delay, 
unless the court after notice and hearing and for good 
cause shown fixes a different amount or orders security 
other than the bond. When the judgment determines 
the disposition of the property in controversy as in real 
actions, replevin, and action to foreclose mortgages or 
when such property is in the custody of the marshal or 
when the proceeds of such property or a bond for its 
value is in the custody or control of the court, the 
amount of the supersedeas bond shall be fixed at such 
sum only as will secure the amount recovered for the 
use and detention of the property, the costs of the ac¬ 
tion, costs on appeal, interest, and damages for delay. 

STATEMENT OF POINTS. 

1. The trial court erred in denying appellants’ motion to 
fix damages on the supersedeas bond. 

2. The trial court erred in holding that the ruling of the 
Court of Appeals constituted not an affirmance but a rever¬ 
sal of the trial court’s action insofar as the provision of the 
supersedeas bond was concerned. 

3. The lower court erred when, in denying appellants’ 
motion to fix damages on a supersedeas bond, it held that 
the bond was relieved of all liability by a judgment of the 
Appellate Court which affirmed the lower court in all re- 
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spects, except as to its denial of a counter claim of lesser 
amount than the indebtedness represented by notes held by 
appellants, collection of which was the ultimate purpose of 
appellants^ suit and which was sought to be protected by 
the bond where the appellate judgment reversed on such 
counter claim only and directed retrial on this counter claim 
only and that the amount found thereon be set off against 
such indebtedness. 

4. The trial court erred when it ruled that the condition 
of an appeal bond to respond in damages if the judgment 
appealed from be aflSrmed is not breached unless the judg¬ 
ment is affirmed in toto. 

SUMMARY OF ARGUMENT. 

At the time the supersedeas bond was posted, the indebt¬ 
edness evidenced by the notes held by plaintiffs and third 
party defendants was over $10,000.00. It was posted to 
secure them from loss of all or part of this indebtedness 
which they might sustain by reason of delay occasioned by 
the appeal. 

At that time the security for the indebtedness was ample. 
During the appeal period it was entirely dissipated. Un¬ 
der the order of Judge Letts, except for the posting of the 
supersedeas bond which stayed his hand, the trustee could, 
while the security was ample, have sold the security and 
satisfied the indebtedness in fulL 

This order of Judge Letts was and to this day stands af¬ 
firmed insofar as the appointment of the trustee to sell was 
concerned and in all other respects except as to the $8,000.00 
counter claim. The amount found thereon this court said 
was to be set off against the indebtedness of more than 
$10,000.00, evidenced by the notes held by plaintiffs ^d 
third party defendants. It seems clear and reasonable that 
the purpose of the partial reversal was merely to have the 
trial court determine how much of a credit the defendants 
were entitled to on their indebtedness to plaintiffs and third 
party defendants and then to set it off against such indebt¬ 
edness. Not to invalidate or nullify the order of Judge 
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Letts which the bond superseded but to simply modify it 
As modified it is still in effect. 

The effect of such partial reversal, so far as the bond and 
the liability of the surety are concerned should be to merely 
reduce the extent of its liability by the amount found due 
on the counter claim but not to relieve the surety of aU 
liability. 

By denying plaintiffs and third party defendants motion 
to fix damages on the bond, the lower court in effect ruled 
that the surety could have been held liable for damages 
for delay to the extent of the full amount of the original in¬ 
debtedness (about $10,000.00) before application of the 
credit on the counter claim but not liable for such damages 
to the extent of the lesser amount (about $8,000.00) of such 
indebtedness existing after the credit found due on the 
counter claim was set off against the original amount. 

This inling it is submitted finds no support in logic, 
equity or law and should be reversed. 

ARGUMENT. 

1. The condition of the supersedeas bond to respond in 
damages in case the judgment appealed from be affirmed 
was breached and the surely is liable because the Appellate 
Court’s judgment was in l^^al effect an affirmance. 

The position of the plaintiffs and third party defendants 
is supported by the authorities, by logic and justice. In 
the only case found in this District which decided the ques¬ 
tion of whether a condition of a supersedeas bond to re¬ 
spond in damages if the judgment appealed from be af¬ 
firmed is breached by a judgment of the Appellate Court 
affirming in part and reversing in part, tibe court held 
squarely that there was a breach of the condition of the 
bond and that the surety was liable thereon. In that case 
the court said: 

“The condition of an appeal bond is broken unless 
the judgment be reversed in toto.” Bvit v. Stinger, 4 
Crunch C. C. (4DC) 252 Fed. Cases 2, 246 (1832). 
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This case is quite old and was decided when the judicial 
system was different from today but has never been chal¬ 
lenged. Therein the following occurred: 

Stinger had secured judgment before a Justice of the 
Peace against Ritchie who appealed and gave appeal bond 
with Butt as surety. 

The condition of the bond was, that if Ritchie shall not 
prosecute his appeal to effect, according to the directions 
of the act (Md. act regarding small debts) and also pay and 
satisfy Stinger, his executors, etc. in case said judgment 
shaU be asffirmed as well as the said damages and costs ad¬ 
judged by the Justice of the Peace from whose judgment 
this appeal is made and also all costs and damage that shall 
be awarded by the court before whom this appeal shall be 
heard, tried, and determined, then this bond to remain in 
full force and otherwise to be of no effect. 

Upon the appeal the judgment was reversed and the 
court, proceeding to give judgment as the Justice of the 
Peace ought to have given, rendered a new judgment for 
a less sum. 

Upon this appeal bond Stinger sued Butt and claimed the 
amount of the new judgment and recovered judgment 
thereon before the Justice of the Peace. From this judg¬ 
ment on the appeal bond Butt appealed. 

Counsel for appellant contended that the condition of the 
bond was not broken inasmuch as Ritchie did not prosecute 
his appeal with effect and the Justice of the Peace was not 
affirmed but reversed. 

The court affirmed the judgment being of the opinion 
that the judgment against Ritchie was to be considered 
affirmed in part; and that the reversal was only necessary 
in point of form, so as to get at the substantial merits of 
the case; and that the condition of the bond is to be consid¬ 
ered as covering any sum which appellee might recover in 
this court. 

Butt V. Stinger^ supra, was cited and followed by the 
U. S. Supreme Court in Hopkins et dl v. Orr et ad; 124 U. S. 
510 (1888). Id. that case the U. S. Supreme Court held that 
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the condition of a supersedeas bond to respond in damages 
if the judgment appealed from be affirmed was breached by 
a partial affirmance which affirmed the lower court as to the 
principal sum due and as to the interest to the extent of 6% 
only. 

Said the Court: 

‘‘By the judgment of the Supreme Court of the Ter¬ 
ritory, affirming the judgment of the district court as 
to the principal sum due, and also as to interest to the 
extent of 6 per cent upon the plaintiffs’ remitting the 
excess of 4 per cent interest, the judgment of the dis¬ 
trict court was affirmed, within the meaning of the ter¬ 
ritorial statutes and of the appeal bond. Butt v. 
Stinger, 4 Crunch, C. C. 252, Page v. Johnson, 1 D. 
Chip. 338. 

“The result is that the judgment of the Supreme 
Court of the Territory was rightly rendered for the 
plaintiffs against the sureties in the bond as well as 
against the principal defendant, and must he affirmed.” 

Without exception, so far as counsel has been able to 
discover, in similar cases where supersedeas bonds were 
conditioned upon affirmance, the sureties have been held 
liable altho there was not complete affirmance. One of the 
leading cases is by a Federal Circuit Court of Appeals, 
Fifth Circuit 

In Americcm Surety Co. of New Torh v. Standard. 
Asphait Co. of Fla., 75 Fed. (2d) 1, (1935) the appellee re¬ 
covered a judgment for $15,000.00. Supersedeas was posted 
for $20,000.00. Conditioned to answer if judgment af¬ 
firmed. 

Appellate court affirmed except as to a $1,207.(X) item 
which it held was based upon illegal and corrupt agreement 
It sent the case back to the lower court. Its decision was if 
within 30 days plaintiff (appellee) should pay all costs and 
file a remitter of the $1,207.00 item with interest thereon 
which may have been included in the judgment such judg¬ 
ment should stand affirmed for the balance. This was done 
and suit brought to enforce liability on bond. Lower court 
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allowed judgment on bond. Bonding company appealed. 
One of the grounds (the only one applicable here) urged by 
bonding company on appeal was that the condition of the 
bond to pay . . if the judgment be affirmed” was not 
breached, because, it said the legal effect of the Supreme 
Court’s decision and order of remitter was not to affirm but 
to reverse. 

This argument was rejected, the court holding that the 
legal effect was to affirm. 

The court inter alia said: 

“In the absence of a controlling state decision, we ^ 
feel constrained to hold that appellant must be pre¬ 
sumed to have become surety on the bond in suit with 
the intention of binding itself to pay not only the full 
amount of the judgment but such part of it as the Su¬ 
preme Court should hold on appeal to be recoverable.” 
Citing Harding v. Kuessner, 172 HL 125,49 N. E. 1001, 
Rehm v. Holverson, 197 HI. 378, 64 N. E. 388. 

In that case there was a money judgment and the bond 
was to pay the judgment if affirmed. It was only partly 
affirmed. As to one item for $1,207.00, the judgment was 
definitely reversed, which meant that the defendant was in 
all events to receive a credit in the lower court of that sum 
plus interest. In the case at bar, the only material differ¬ 
ence is that the Appellate Court could not say how much of 
a credit the defendants should receive on their counter 
claim and hence directed retrial thereon only and for the 
sole purpose of determining the amount of credit due them 
on their indebtedness to plaintiffs and third party defen¬ 
dants established at the original trial When determined, 
that amount was to be set off by the trial court against such 
indebtedness. In the case cited, the amount of the credit 
was apparent to the Appellate Court and so no new trial 
on that point was needed and it directed that the defen¬ 
dants be given a credit for that amount and the surety held 
for the balance of the judgment It would seem that this 
difference in the facts should not relieve the surety of lia- 
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bility in the case at bar. Tme in the cited case the jndg> 
ment appealed from was a money judgment and in the case 
at bar it was not, but the purpose of the two suits was the 
same—namely the collection of an indebtedness due plain¬ 
tiffs. In the case at bar no money judgment was sought be¬ 
cause none was needed as the indebtedness was secured by 
deed of trust and all that was needed, asked or granted 
was appointment of a trustee to selL The judgment ap¬ 
pealed from granted this relief and the trustee could then 
have sold the security and satisfied the indebtedness except 
that the judgment appointing him was superseded by the 
bond and he could not act until after the appeal period dur¬ 
ing which time the security was entirely dissipated. The 
bond was given to protect the indebtedness evidenced by the 
notes of plaintiffs and third party defendants from just such 
an eventuality in whole or in part, to pay any damages for 
delay occasioned by appeal whether the damages be to the 
extent of the full amount of the indebtedness or for a re¬ 
duced amount thereof resulting from a partial reversal on 
the single counter claim to be set off against such indebted¬ 
ness. 

As it was this indebtedness which the bond was given to 
protect, certainly a partial reversal, the only possible effect 
of which would be to reduce the indebtedness and effect a 
corresponding reduction in the extent of the liability on 
the bond should not relieve the bond of all liability. 

The ultimate result of the appeal and the posting of the 
bond was two-fold. First, reduction of the indebtedness due 
plaintiffs and third party defendants; second, loss of their 
security during appeal period. 

The first benefited the surety by reducing the extent of 
its liability; the second was made possible only by posting 
the bond and was the very thing the bond sought to pro¬ 
tect against. 

The sole purpose of the bond was to assure or indemnify 
plaintiffs and third party defendants against dam^es re¬ 
sulting from delay by impairment or loss of their security, 
insolvency of defendants or other cause. If the lower (xmrt’s 
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order is allowed to stand, the plaintiffs and third party de¬ 
fendants who could have satisfied the indebtedness, except 
for the bond, may lose it all and the surety who made the 
' loss possible escapes all liability. This destroys the whole 
purpose of the bond, is unjust and certainly not the intended 
result of this court when it rendered its jndgident affunning 
in part and reversing in part. 

In the case of Ncetional Surety Co. et al. v. Commoip- 
wealth of Va. ex rel. etc., 125 Va. 223, 99 S. E. 657 (1919^), 
the surety was held liable altho there was a reversal because 
of error in the charge of the court in the principal suit 
which resulted in allowance of interest which the Appellate 
Court held not allowable. The Appellate Court ad^g in 
its Order of reversal however if defendant shall elect in 
writing to reliquish the interest the judgment might stand 
afiSrmed. 

The court held that if the Order of the Appellate Conrt 
affirmed 

“In accordance with the true intent and meaning 
of the condition of the supersedeas bond’* 

then the bonding company should be held li{d>le. 

The court said 

“... to the extent to which the judgment is affirmed 
it is still valid and binding upon the sureties in the 
supersedeas bond. . . . The bond is one of indemnity, 
the object of which is to secure to a successful litigant 
the ultimate fruits of his recovery in whole or in part 
and to insure him against loss from the possible in¬ 
solvency of his debtor, or from other cause pending 
appeal It would indeed seem anomalous to hold the 
sureties bound for tiie entire judgment in the event 
of an absolute affirmance but not for a lesser sum in 
case of partial affirmance.. 

In the cases where the surety was released of all liability, 
attempt was made to hold the surety on an entirely new 
judgment. Of course, that could not be done because the 
new judgment was a different judgment than the one which 



the bond superseded. Here liability of the surety is nrged, 
as in the cases cited above, not on a new judgment but under 
the original judgment appointing the trustee, which: the 
bond superseded, because of damages resulting from en* 
forced delay of the exercise by the trustee of his power to 
sell as a result of posting of the bond. 

This judgment appointing the trustee to sell wi^ afBrmed 
and is still in effect insofar as his appointment is concerned 
but is impotent because of loss of the security pending 
appeal It was under this judgment that appellants herein 
sought to fix damages on ^e bond that superseded it and 
made possible the delay which caused their damage. All 
they sought was the chance to prove, if they could, that they 
were damaged by the delay occasioned by the appeal The 
order denying their motion to fix damages on the bond 
merely because of a partial reversal whidi could only bene^ 
fit the surety deprived them of this chance. It should ^ 
overruled. 


CONCLUSION. 

It is respectfully submitted that the court erred in deny¬ 
ing appellants* motion to fix damages on the supersedeas 
bond and its order should be reversed and the case ^re¬ 
manded so that appellants may establish by competent evi¬ 
dence the damages which they have sustained by reason 
of delay. 

Bespectfully sulnnitted, 

Bobebt H. DBi8Knn» 

Habby S. BoismB, Jb., . 
CHABZiOTTE MasEEY, I > 
FSAizOES J. KELZiY, 

Attorneys for AppdUuUs, 
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I. 

PLEADINGS, DOCKET ENTBIES AND OTHER 

PAPERS. 

25 Filed Mar 27 1947 

IN THE DISTEICT COX7BT OF THE UNITED STATES POE THE 
DISTBICT OF COLUMBIA 

Civil Action No. 36,725. 

J. Esther Rector, Elmer R. Cramer and Paul L. Geddes, 
Plaintiffs amd Cross Defendants, 

V. 

Lewis R. Thompson, Leonard E. Fach^y, and Em^ma B. 
Fagley, Defendants and Cross Plaintiffs, 

V. 

C. J. Young and Lane Pastor, a partnership, T/A Young 
& Pastor, TJdrd Partif Defendants. 

Older. 

This cause having come on to be heard npon the plead¬ 
ings filed herein and the evidence adduced in open Conrt 
and after full hearing and consideration thereof and of 
argument of counsel for the respective parties; and there¬ 
upon, on consideration thereof. 

It is by the Court this 27th day of March, 1947, Adjudged 

Obdered and Decreed: 

1. That the said order dated the 22nd day of November, 
1946, entered herein appointmg David A. Hart, Trustee, 
be and the same hereby is confirmed. 

2. That the said Second Chattel Deed of Trust 
dated the 27th day of February, 1946, copy of which 


26 


3 


is appended to and made a part of the original Complaint, 
marked “Exhibit D”, be and the same hereby is reformed 
to inclnde, in ad^tion to the articles expressly mentioned 
therein, the leases from the owners of the bnildings in 
which the business sold was and is conducted, said leases 
being described as follows.: 

(a) Lease dated the 10th day of December, 1945, by and 
between Elsie T. Reynolds, . Lessor, and J. Esther Rector, 
Paul L. Geddes and Elmer R. Cramer, Lessees, covering 
premises 1742 M Street, N. Washington, D. C^ for a 
term of three years and three months commencing on the 
1st day of July, 1946, and ending on the 30th day of Sep¬ 
tember, 1949; 

(b) Undated lease by and between J. Rupert Mohler, Jr^ 
agent for Lessor, and Thomas Powell, Lessee, covering 
premises 1744 M Street, N. W., Washington, 6, D. C^ for 
the term of three years commencing on the Ist day of Octo¬ 
ber, 1945, and ending on the 30th day of September, 1948; 

(c) Undated lease by and between J. Rupert Mohler, Jr., 
agent for Lessor and Thomas Powell, Lessee, covering 
premises described as “the 1st, 2nd, 3rd and 4th fls of 1738 
‘M’ St., N. W., rear yard and 3-car garage abutting rear 
1738 M St, N. W., the 3rd and 4th fls of 1740 M St, N. W., 
and the entire basements of 1738-40 M Street, N. W., Wash¬ 
ington 6, D. C.’’ for a term of three years commencing on 
the 1st day of October, 1945 and ending on the 30th day of 
September, 1948, 

all of whidi leases were assigned by Plaintiffs to Defen¬ 
dants herein in connection with the sale to D^endants of 
the business of the Plaintiffs known as the “Powell Hotel”. 

3. That all Counter Claims of Defendants be and the 
same hereby are denied. 

4. That l^fendants’ Complaint against the Third Party 

Defendant be and the same hereby is dismissed. 

27 5. That the money paid into the R^^try of this 

Court be paid over to the Plaintiffs forthwitib, unless 
the Defendants shall post a supersedeas bond in the amount 
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of Twelve Thousand Dollars ($12,000.00) with conditions 
and surety acceptable to this Court, within 7 days. 

F. Dickinson Letts, 

Justice. 

Prepared and Submitted— 

Bobekt H. Dbiskull, 

Attorney for Plaintiffs. 

Fbancis J. Kelly, 

Attorney for Third Party Defendant. 

Seen: 

Leon Scau^wr, 

Attorney for Defendants. 


8 Filed Jan 27 1949 

Order on Mandate. 

Lewis B. Thompson, Leonard £. Fagley, and Emma B. 
Fagley, having appealed to the United States Court of Ap¬ 
peals, District of Columbia Circuit, from the judgment en¬ 
tered in this cause on the 27th day of March, 1^7, and said 
Court having issued its mandate dated the 13th day of 
' September, 1948,. wherein it was ordered, adjudged, and 
decreed that said judgment be affirmed in part and reversed 
in part, with costs assessed by said Court of Appeals 
against the appellees and in favor of appellants in the 
' amount of $30, attorney’s fee in the amount of $5, and tax¬ 
able costs for printing brief and joint appendix in the 
' amount of $438.80, and have execution therefor, 
i Now upon the mandate of said United States Court of 
Appeals, District of Columbia Circuit, dated the 13th day 
of September, 1948, it is ordered, adjudged, and decreed as 
follows, viz.: 

That the judgment of this Court entered on the 27th day 
' of March, 1947, be, and the same hereby is affirmed in all 
respects, except in respect of the counterclaim and cross 
ftlftim of defendants-t^d i>arty plaintiffs (appellants) 
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against plaintiffs and third party defendants (ai^>^ee8) 
for $8000 for cost of repairs and alterations claimed hy 
defendants-cross plaintiffs to be required to put the prem¬ 
ises in question in condition to obtain a restaurant license, 
such amounts, when and if properly proven, to be set off 
against the indebtedness represented by the deferred pur¬ 
chase money notes, and in this latter particular, said judg¬ 
ment is reversed and remanded for retrial, with costs to 
defendants-cross plaintiffs and against plaintiffs and third 
party defendants in the amount of $473^, as allowed by 
said Court of Appeals with execution as at law. 

By the Court this 27th day of January, 1949. • 

F. Dickinson Lons, 

Judge. 

Seen: 

Hasry S. Boteleb, Jb., 

Attorney for Plaintiffs. 

Fbancis J. Kwtj.y, 

Attorney for third party defendants. ~ 

• • • • • • • • 


Filed Feb 11950 

Order. 


This cause having been heard pursuant to the mandate 
and opinion of the United States Court of Appeals, District 
of Columbia Circuit No. 9648 upon the pleadings, the evi¬ 
dence adduced in District Court together with stipulations 
and after full hearing and consideration thereof and of 
argument of counsel for the respective parties and: there¬ 
upon and in consideration thereof, it is by the court this 
1st day of February, 1950, adjudged, ordered, and decreed: 

1. That the sum now in the registry of this court be paid 
over to the plaintiffs. 

2. That judgment in favor of the plaintiffs and against 
the defendants be entered for the sum of $5,627.58 with 
interest thereon at 6% per annum from January 27, 1947, 
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less a set-off in the amount of $2,500.00 dollars (cost of im¬ 
provements) and less the further sum of $955.00 (cost as¬ 
sessed by United States Circuit Court of Appeals). 

3. That judgment be entered in favor of third parties 
defendant against the defendants in the sum of $2,324.95 
dollars with interest at the rate of 6% from the 21st 
10 day of November, 1946. 

Maiths^w F. McGttibb, 

Judge. 

Prepared and Submitted 
Robert H. Dbiseill, 

Attorney for Plaintiffs. 

Consented to 
Francis J. Kelly, 

Attorney for Third Parties Defendant. 

Consented to and Seen 
Leon Sclawt, 

Attorney for Defendants. 


11 Plied Feb 2 1950 

Order. 

It is this 2d day of February, 1950, adjudged, ordered, 
and decreed that paragraph one of the order of this court 
dated February 1, 1950, be and it hereby is' amended to 
read: 

1. That the sum now in the registry of this court amount¬ 
ing to $3,505.75 be paid over to Robert H. Driskill and 
Harry Boteler, attorneys for the plaintiffs. 

MAiTHzfw F. McGxtibb, 

Judge. 



Prepared and snbnutted by 
BoBEBTH. DKIBKHIiy 
Attorney for Plaintiffs. 

Consented to 
Francis J. E[ei4LY, 

Attorney for Third Parties Defendant. 

Leon Sclawt, 

Attorney for Defendants. 

Per John P. Labofish 

$3,505.75 is the correct amount on 
deposit in the registry of this conr^ 

Mabion Lewis, 

Financial Cleric. 

Paid 2-2-50. L 



12 Piled Feb 14 1950 

Motion to Fix Damages <m Bond. 

Comes now the plaintiffs and third party defendants by 
and throng their attorneys and move the conrt to jSx dam¬ 
ages on the supersedeas bond in the above entitled cause 
against Massachusetts Bonding and Insurance Company, 
surety. 

Bobebt H. Dbzseiu., 

Chabioiis Maseey, 

Hasby S. BoteleE, Jk, 

916 Southern Building^ 
Washington, D. C., . W 

ASioineys for Plaintiffs. 

Fbanois 'Kslix, 

Munsey Building, 

Washington, D. C., 

Attorney for Third 
Party Defendants. 
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To: Lewis R. Thompson, 

c/o Elo^s Electrolysis, 

930 F Street, N. W., i^m 810, 
Washington, D. C. 

Leonabd E. Fagley, 

1738 M Street, 

Washington, D. C. 

Emma R. Faghey, 

1738 M Street, N. W^ 
Washington, D. C. 

Massachusetts Bonding and 

Insubance Company, 

Woodward Building, 
Washington, D. C. 


n. 

RULING OF THE COURT. 

14 Filed May 18 1950 

Order Denying Motion to Yix Damages on Sni>ersedeas 

Bond. 

This cause came on for hearing on April 27,1950 on mo¬ 
tion of plaintiffs and third party defendants to fix damages 
on supersedeas bond in the above entitled cause against 
Massachusetts Bonding and Insurance Company as surety. 
At the hearing, by oral stipulation of counsel representing 
all parties, it was agreed that any ruling on the motion 
would he effective as to all parties including the principal 
defendants herein; and this court having heard the argu¬ 
ment of counsel and being fully advised in the premises, 
it is 
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Qbdebed that the motion of plaintiffs and third party de¬ 
fendants to fbi: damages on the snpersedeas bond filed in 
this cause be and it hereby is denied. 

Edwabd a. Tamm, 

Judge, 

May 18th, 1950. 

BoBEBT H. IhciSKIIiL, 

Attorney for Plaintiffs. 

Francis J. Kelly, 

Attorney for Third Pa/rty Defendants. 

Leon L. Solawy, 

Attorney for Defendants. 

Joseph A. Carey, 

Attorney for 

Massachusetts Bonding and Insurance Co. 


2 

Opinion of Court. 

(Rendered orally April 27, 1950) 

Tamm, J.: I would like to say as a preface to my mling 
on this motion that I have studied this question rather in¬ 
tensively for the last 48 hours, read most of the cases cited 
on both sides. 

The case appears to be one of original import in this 
jurisdiction at least and, stripped of the concentric matters, 
it boils down to a single question, whether or not the par¬ 
tial affirmance and partial reversal in the Court of Appeals 
voids or activates the supersedeas bond. 

The Court in making its ruling must, of course, be gov¬ 
erned by the facts, and pleadings and arguments in this 
case and, of course, recognizes that under different circum¬ 
stances, a different order in the trial court, and other bear¬ 
ing factors, might well justify a court under other circum¬ 
stances in reaching an opposite conclusion. 
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Going first to the findings of fact and conclusions of law 
filed by Judge Letts in this Court on March 27, 1947, this 
Court encounters some difficulty in determining just what 
effect the ruling of the Court of Appeals had on the find¬ 
ings of fact and conclusions of law in the Order of Judge 
Letts in its entirety. In other words, the Court cannot dis¬ 
tinguish, or cannot determine what the remanding for the 
purpose of trying an eight thousand dollar counterclaim 
might have on the ultimate provision of the other 

3 findings as included in the Order. It is conceivable, 
of course, that when the case was remanded on this 

point the verdict might have been for the plaintiffs, it might 
have been for the defendants, in the entire amount of 
$8,000, or it could be in any proportion thereof from a nom¬ 
inal amount to the full $8,000, so I repeat the Court has 
some difficulty in determining just what effect the Court of 
Appeals opinion had on the Order of the initial trial court 
in its entirety. 

The Court observes as a factor which must receive some 
weight in its present ruling that the last paragraph of the 
Order of Judge Letts, filed on March 27,1947, provides that 
the money paid into the registry of this court be paid to 
plaintiffs forthwith unless the defendants shall post a su¬ 
persedeas bond in the amount of $12,000, with securities 
acceptable to this court, within seven days. 

It is unnecessary for the Court to recount the subsequent 
proceedings. The Court, however, desires to cite from the 
Court of Appeals opinion rendered by Judge Proctor on 
September 13,1948, the following paragraph appearing on 
page 2 of the advance sheet: 

“We discovering nothing in the record to justify the 
finding that defendants were prepared to take what was 
there. We must hold the finding to be erroneous. True, the 
evidence was conflicting as to matters concerning the 

4 license prior to the final agreement of February 27. 
But whatever happened, the so-called ‘guarantee’ of 

that date to secure and transfer a restaurant license super- 
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seded any earlier understanding, if such there was. It 
bound the sellers in unmistakable terms, and cannot now be 
disregarded without violence to the rule against varying 
the terms of a written instrument by parol evidence. The 
fact remains that appellees did assume an obligation to 
procure the license. They failed to do so. Now, as the 
record stands, they are liable for that default.’* 

This appeared to be a controlling paragraph in the argu¬ 
ment with reference to the counter-claim. The Court is 
citing it as pointing out a basis for the Court’s conclusion 
that it does not have the effect of the argument on Judge 
Letts’ order as a whole. The Court of Appeals, as counsel 
on both sides pointed out, concluded their opinion with this 
phraseology: 

** Affirmed in part; reversed in part, and remanded for ac¬ 
tion in accordance with this opinion.” 

The provision of the supersedeas bond with reference to 
its effect on the bonding company is expressed in the fol¬ 
lowing condition: 

ti* m m fQj, satisfaction of the judgment in full to¬ 
gether with costs, interest, and damages for delay, 
5 if for any reason the appeal is dismissed or if the 
judgment is affirmed, and to satisfy in full such mod¬ 
ification of the judgment and such costs, interests, and 
damages as the appellate court may adjudge and award.” 

The form of supersedeas bond was rather specifically 
outlined in the provisions of paragraph (d) of Buie 73, 
which provides that 

‘‘The bond shall be conditioned for the satisfaction of the 
judgment in full together with costs, interest, and damages 
for delay, if for any reason the appeal is dismissed or if 
the judgment is affirmed, and to satisfy in full such modi¬ 
fication of the judgment and such costs, interest, and dam¬ 
ages as the appellate court may adjudge and award.” 
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The cases that the Court has reviewed are not satisfac¬ 
tory to the Court as furnishing any substantial guide for 
the Court’s action in this case. I do think that the case of 
John Hancock Mutual Life Insurance Company v. Hurley, 
151 F. (2) 751, is the most satisfactory case cited by coun¬ 
sel for the general statement of the principle involved in 
the supersedeas bond. 

The Court recognizes, of course, the fact that it is tre¬ 
mendously important to the prevailing litigant in every 
case to make certain that the supersedeas bond is 
6 one that protects the prevailing party’s rights. On 
the other hand, the necessity and desirability of af¬ 
fording a proper and easily obtainable pleading is impor¬ 
tant to the party who doesn’t prevail in the trial court, and 
the Court’s position as to the prevailing and non-prevail¬ 
ing party, of course, is a very serious one. 

The Court, first considering the specifiks terms of the 
supersedeas bond; 

Secondly, the pleadings and the facts in this case; 

Third, the Opinion of the United States Court of Appeals 
in the case of Lewis R. Thompson, et ah. Appellants, v. J. 
Esther Rector, et al.. Appellees, decided on September 13, 
1948; 

Fourth, the provision of Rule 73 (d) of the Rules of Civil 
Procedure, and the cases furnished thereunder; realizing 
that the opinion of the Court of Appeals did not constitute 
such affirmance of the judgment of the trial court as would 
bring the action within the binding provision of the super¬ 
sedeas bond, the Court believes that the ruling of the Court 
of Appeals constituted not an affirmance but a reversal of 
the trial court’s action insofar as the provision of the su¬ 
persedeas bond was concerned, accordingly the Court dis¬ 
misses the plaintiff’s motion to fix damages on the bond. 
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21 Filed Apr 1 1947 

Supersedeas Bond on Appeal, 73(c) 

The undersigned as principal has filed notice of appeal 
to the United States Court of Appeals for the District of 
Columbia to reverse or modify the judgment'rendered by 
the District Court of the United States for the District of 
Columbia in the above-entitled cause on March 27, 1947, 
and to supersede said judgment is required to give an xm- 
dertaking, under seal, in the sum of Twelve Thousand 
($12,000.00) dollars, conditioned for the satisfaction of the 
judgment in full with costs, interest, and damages for de¬ 
lay, if for any reason the appeal is dismissed or if the 
judgment is affirmed, and to satisfy in full such modifica¬ 
tion of the judgment and such costs, interest, and damages 
as the appellate court may adjudge and award. ^ 

Wheeepoee, the undersigned Lewis R. Thompson, Leon¬ 
ard E. Fagley & Emma R. Fagley, as principals, and The 
Massachusetts Bonding & Insurance Company, as surety, 
appearing and submitting to the jurisdiction of the court, 
hereby undertake for themselves and each of them, their 
and each of their heirs, executors, administrators, succes¬ 
sors, and assigns to comply with the conditions as above 
set forth, and do further agree that, upon default by the 
said principal in any of the conditions hereof, the damages 
and costs, not exceeding the sum aforesaid, may be ascer¬ 
tained in such manner as this Court shall direct; that this 
Court may give judgment hereon in favor of any person 
thereby aggrieved against them for the damages and costs 
suffered or sustained by such aggrieved party, and that 
said judgment may be rendered in the above-entitled cause 
or proceeding against all or any of them whose names are 
hereto signed. 

The said surety hereon hereby irrevocably appoints the 
clerk of this Court as its agent upon whom any papers af¬ 
fecting their liability on this undertaking may be served. 
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Signed, sealed, and delivered this 31st day of March, 
1947, in the presence of: 

Leon L. Sclawy. Lewis R. Thompson [seax.] 

John B. Peebeuch. Leonard E. Faqley. [seal] 

John B. Pbebelich. Emma R. Fagley. [seax] 

Maboabet E. May. Massachusetts Bonding & 

Insurance Company, 
Chas. N. Nahx. [seal] 

Surety and amonnt approved this 1st day of April, 1947. 


F. Dickinson Letts, 

Justice. 
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STATEMENT OF QUESTION. 


In the opinion of appellee the question is: 

Whether, upon an appeal limited hy appellants to a single 
issue, the reversal hy this court of the judgment of the 
lower court upon that issue, and an af&rmance of the other 
issues uncontested hy appellants, constitute a breach of the 
condition of the supersedeas bond filed in accordance with 
Rule 73 (d) F. R. C. P. 
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IN THE 


United States Comt of Appeals 

Foe the Distbict op OoLirMBiA Cntcuir 


No. 10,733 


J. Estheb Sectob, Elmer B. Csameb, Paul L. Oeddes and 
C. J. Young and Lane Pastob, a partnership, t/a 
Young and Pastor, Appellants, 

V. 

Massachusetts Bonding and Insurance Company and 
Lewis B. Thompson, Leonard E. Faglet and Emma B. 
Fagley, Appellees, 


Appeal from Order of the XJxdted States District Court for 

the District of Columhia. 


bbief fob appellee 

MASSACHUSETTS BONDINO AND INSUBANCE 

COMPANY 


COUHTEB-STATEMENT OF THE CASE. 

The parties to this a^eal, with the exception of the ap¬ 
pellee surety, were previously before this court in its case 
No. 9648 reported in 83 App. D. 0.371,170 F. 2d 167 (1948). 
There, appellees herein, Thompson and the Fagleys, (but 
not the surety) were the appellants, and the appellants 
herein were the appellees there. 
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The original action was filed in the United States District 
Court for the District of Columbia by Eector, Cramer, and 
Geddes, plaintiffs therein and appellants here, against 
Thompson and the Fagleys, defendants therein and appel¬ 
lees here, for the appointment of a trustee under a certain 
chattel deed of trust entered into by the defendants in con¬ 
nection with the purchase by them from plaintiffs of a busi¬ 
ness known as the “Powell Hotel”; reformation of said 
deed of trust to include therein the leases to the business 
premises; and appointment of a receiver pending foreclo¬ 
sure. Defendants Thompson and the Fagleys, appellees 
herein, joined Young and Pastor, brokers, as third juirty 
defendants. 

By answer and counter-claim Thompson and the Fagleys, 
defendants therein, set up: L Failure of appellants to se¬ 
cure and transfer a restaurant license (alleging it to be un¬ 
obtainable without repmrs to the premises prescribed by 
the Municipal authorities). 2. Loss of income from failure 
to have the license. 3. Fraudulent representations as to 
income, etc. inducing the purchase. One of several items of 
damage claimed by defendants, Thompson and the Fagleys, 
was $8,000, estimated cost of maHng the requisite improve¬ 
ments. After the trial, the counterdmm was denied; the 
complaint against third-party defendants was dismissed; 
the chattel trust was reformed by inclusion of the leases, 
and a trustee under the chattel trust was appointed. No 
receiver was appointed. From that decision defendants 
appealed and in accordance with the requirements of Buie 
73(d) F. E. C. P. a supersedeas bond was filed by the defen- 
dants-appellants therein with the Massachusetts Bonding 
and Insurance Company as surety, naming a penally of 
$12,000. (App. 15). There is no support in the record for 
the statement in appellants’ brief that a trustee was ap¬ 
pointed “to sell”. (B. 3) 

Upon that appeal. No. 9648, reported in 83 App. D. C. 
371, 170 F 2d 167 (1948), this court (oinnion by Proctor, 
C. J.) stated: ; , 


3 


«• • • rj^ appeal is now Bmited yy appellants to 
errors assigned with reference to this claim. • • •** 
($8,000) 

• • • • • 

«(1) • • • The fact remains that appellees did^as- 
smne an obligation to procure ttie license. They failed 
to do so. Now as the record stands, they are liable for 
that default’^ 

**(2) Although alternative claims were stated, 
pellets here s&id on the single claim for $8,000, es1i< 
mated to be the cost of improvements to qualify tilie 
premises for a restaurant license. The court ruled this 
was not the proper standard. • • •»> 

• • • • • 

“• • • Nothing remained except performance of the 

covenant to provide a restaurant license. The sellers 
had not defaulted in the sale itself. They had failed in 
a single obligation performable after the transfer. 
Thai obligation was a moving consideration for the 
purchase. • • •» (Emphasis suppEed) 

• • • • • 

<(• • • UpoQ this state of facts we think the learned 

trial judge erred in his mHngs as to the proper meas¬ 
ure of d^age. The result was to frustrtke the efforts 
of appellants* counsel to prove the condition of the 
premises intended for the restaurant; the repairs and 
alterations required by Munidpal anttorities to qualify 
the same for a restaurant license, and the reasonable 
cost of such improvements. In our opinion that is tibe 
correct method of ascertaming the damage, and is best 
suited to do full and equal justice to both ps^es. 
well & Bierce Mfg. Co. v. Phelps, 130 XT. S. 520, 527, 9 
S. Ct 601, 32 L. Ed. 1035. When and if properly 
proven, the amount which may be found by the court 
should be set off against the indebtedness represented 
by the deferred purchase notes.** (Emphasis supi^ed) 

<<The case will be remanded for retrial of tiie single 
co^terdaim of appellants for $8,000 for. cost of re¬ 
pairs and alterations required to put the premises in 
condition to obtain a license. In tins pa^cnlar the 
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judgment is reversed. In all other respects it will 
stand affirmed. 

Affirmed in part; reversed in part, and remanded for*, 
action in accordance with this opinion.” 

Upon order on mandate signed by Letts, I). J. Jannary 
27,1949 costs to a total of $473.80 as allowed by this Court 
were assessed in favor of defendants-cross plaintiffs and 
cugainst plaintiffs aaid third party defendants who are ap¬ 
pellants herein. (App. 4, 5) 

Upon retrial of the issnes presented by the connterclaim 
of defendants below a set-off of $3,455 was allowed said 
defendants as a credit against the indebtedness represented 
by the deferred purchase notes. This amount was made up 
as follows: 

For damages on account of the 
counterclaim $2500. (App. 5, 6) 

Costs to defendants-appellants 
provided for in the order on 
mandate 473.80 (App. 4» 5) 

And further costs to the defen¬ 
dants-appellants incident to 
the appeal assessed by the 
trial court 481.20 (App. 6) 

Subsequently, on February 14> 1950, plaintiffs and third- 
party defendants filed a motion (App. 7) against the surety, 
Massachusetts Bonding and Insurance Company, appellant 
herein, to fix damages on the supersedeas bond. (App. 15) 

The lower court (Tamm, D. J.) denied the motion (App. 
8, 9) and from that order this appeal is taken. The ruling, 
in support of the order, is set forth at pages 9 to 12 inclu¬ 
sive of the Joint Appendix. 

The proceedings before the lower court upon the hearing 
of the motion were limited to the sole question of law— 
whether or not the condition of the supersedeas bond was 
breached. No evidence was presented or considered. For 
that reason, and because argument appearing in appellants’ 


brief relating to alleged extent of damage and the ebrornn- 
stances thereof has no place in the statement of the case or 
for that matter in this proceeding, this appellee is of the 
opinion that it is not required to answer such allegations 
although it has a meritorious defense thereto. For the 
same reason, this appellee objects to inclusion in the Joint 
Appendix of Exhibits **(&) Plaintiffs’ Exhibit No. 2, $9,- 
500.00 note dated 2/2/46. . . . Page 13” and “(b) Third 
party defendants’ E^bit No. 1, $3,500.00 note dated 
2/2/46. .. . Page 14”. 

SUMHABY OF ABGIJMEirr. 

1. Since the supersedeas bond was given in compliance 
with Buie 73(d) the scope of liability under the bond should 
be interpreted in the light of the provisions of that rule. 

2. The lower court was correct in holding that “the ruling 
of the Court of Appeals constituted not affirmance, but a 
reversal of the trial court’s action insofar as the provision 
of the supersedeas bond was concerned. 

3. If the ruling of the Court of Appeals constituted a 
“modification” of the trial court’s action the damages col¬ 
lectible on supersedeas bond are only sudi “damages as 
the Appellate Court may adjudge and award.” 

4. Both this court, and the lower court, assessed costs 
incident to the earlier appeal against appellants here in 
favor of Thompson and the Fagleys, appellees here, ap¬ 
pellants in the earlier appeal, and defendants below. This 
definitely establiriies in both courts which of the contending 
parties prevailed upon the original appeaL 
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ABGUHENT. 

1. The scope of liabifity under the Supersedeas Bond 
should be interpreted in the light of the provisions of 
Bnle 73(d). 

Bnle 73(d) provides for the condition of a snpersedeas 
bond in two alternatives: 

Fibst: “The bond shall be conditioned for the satis¬ 
faction of the jndgment in full together with 
costs, interest, and damages for delay, if for any 
reason the appeal is di^nissed or if the judg¬ 
ment is affirmed • • 

Sfiooin): <<• • • and to satisfy in full such modification 
of the judgment and such costs, interest and 
damages as the appellate court may adjudge 
and award.” 

Further provisions of the rule have no application here. 

Since the adoption of the Federal Buies of Civil Proce¬ 
dure very few cases have brou^t into question the inter¬ 
pretation of this particular Buie 73 (d.). The most enlight¬ 
ening of these is John Hancock Mutual life Insurance Com¬ 
pany V. Hurley, 151F. 2d 751, CCA-1 (1945). There it was 
stated: “This case, • • • presents a somewhat troublesome 
little point of procedure pertaining to recovery on a sui)er- 
sedeas bond for damages to the appellee resulting from de¬ 
lay incident to an unsuccessful appeal”. Notwithstanding 
the fact that the appeal on the original action there was 
unsuccessful, whereas the appeal in the instant case was 
successful, the observations of the court in the Hancock 
case, supra, its interpretation of the rule, and its rather 
exhaustive analysis of other cases relating to the subject- 
matter entitles it to consideration herein. 

The judgment on the original appeal therein stated, “The 
appeal is dismissed with costs to Merritt Thompson, Col¬ 
lector, Appellee”. Neither in the judgment nor in t^ en¬ 
suing mandate was there any reference to damages suf- 
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fered by appellee as the result of delay. Snbseqnentfy, a 
motion for judgment was filed in the lower conrt against the 
principal and surety on the supersedeas bond for the 
amount of costs taxed against the appellant therein and for 
damages for deprivation during the period of the appeal 
of the use of the money involved. The motion was granted 
by the District Court and judgment was entered. That 
judgment was appealed from. The principal and surety 
contended that, because the appellate court had not awarded 
or assessed damages, the lower court was without authority 
to do so. The appellate court held: 

“(3-5) Since the supersedeas bond was given in 
compliance with Buie 73(d), the scope of liability under 
the bond should be interpreted in Ihe light of ^e pro¬ 
visions of the rule. As appears from the text of the 
rule above quoted, it is only where the judgment is 
modified on appeal that the damages collectible on the 
supersedeas bond are such “damages as the appellate 
court may adjudge and award.” But where for any 
reason the appeal is dismissed or the judgment is af¬ 
firmed, liability under Ihe bond for damages for delay 
is not contingent upon the award of such damages by 
the appellate court; and indeed there is no reason why 
it shoxdd be. The condition of the supersedeas bond in 
question is, broadly, that the principal and surety shall 
“answer ^ damages and costs” if John Hancock 
should fail to make its appeal good, which means that 
the liability for damages in that event is absolute, and 
not dependent upon a discretionary allowance by the 
appellate court. ” 

It will be noted that the court was applying the provisions 
of the rule under the circumstances of tl^t particular case. 
As hereinbefore stated, the original appeal therein was dis~ 
missed, with costs to the appeUee os the successful party. 
In Ihe instant case this court reversed the lower court on 
the only question which was the subject of the appeal with 
costs to the appeUcunts therein, appellees here, as the sue- 
cessful parties. 
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Thus, it appears that the mling on the motion for dam¬ 
ages entered by the lower conrt, and from which this appeal 
is taken, was in accordance with the provisions of Bnle 
73(d), as interpreted and applied in the Hancock case 
supra. That mling, from which this appeal is taken, was 
to the effect that damages conld not be assessed against 
appellants (appellees here) on the earlier appeal for the 
reason that they were the snccessfnl parties. 

The opinion in the Hancock case expressed disagreement 
with the conclusion reached in the case of Spruks v. U. S. 
Fidelity and Guaranty CJo., 138 F. 2d 812, CCA-3. How¬ 
ever, the following expression, quoted from Tarr v. Bosen- 
stein, 1 Cir., 53 F. 112, in the opinion £Qed in the Spruks 
case, suprUj appears to be sound: 

“(3) • • • The judgment or decree appealed from 
as ultimately affect^ by the appeal is the factor which 
finally measures the scope of the liability under the 
bond. The surety is liable within the relevant terms 
of the bond for what the court orders or decrees in re¬ 
spect of the matter appealed from. • • • ‘It is ele¬ 
mentary that, in a suit on a supersedeas bond, neither 
the principals nor the sureties can be mulcted beyond 
what the courts have adjudged as the result of the ap¬ 
peal to which the bond was incident. • • •»» 

(In the Spruks case it was held that plaintiff could not 
recover against the surety damages on the bond by way of 
interest on the award during the time payment of the fund 
was postponed because of the appeal) 

Of particular interest is Fichtner v. American Surety 
Co., 2 F. Supp. 321, DC, ND Fla. (1933). This decision in¬ 
volved a supersedeas bond filed in a State court. It is sub¬ 
mitted because it appears to be the only case directly in 
point insofar as the facts are concerned. The oxnnidn 
therein states: > 

«• • • qnestion raised in this case is both un¬ 
usual and unique and the dearth of authority on the 
subject justifies a written opinion.” 


• • • • 


9 


* * In the last analysis the effect of the opinion 
of the Supreme Conrt of Florida in Edwarda et aL v. 
Fitchner, supra, was to hold that the trial conrt com¬ 
mitted error in entering final judgment against the de¬ 
fendant because of the error in its (diarge to the jury 
upon the defendant’s plea of set-off; this was the judg¬ 
ment whiidi the bond of defendant here w^ given to 
. supersede, and this was the judgment which the Su¬ 
preme Court of Florida reversed with instructions to 
aUow the defendant a new trial upon that issue and 
then to enter a judgment based upon both velvets. 
Sudi judg;ment was a new and different one and might 
possiUy have been for a different amount although as 
it happened, it was for tilie same amountl By su<fii 
ration^ only could the defendant receive the ^vanr 
ta^ of his plea of set-off to which he is entitled. The 
hmding of the Supreme Court of Florida that there was 
no error in the verdict for plaintiff on his declaration 
may not be construed an affirmance of Hie judgment 
which would mature the obligation of defendant’s 
bond, since this judgment was based as mudi upon the 
verdict against the plea of set-off as upon the verdict 
for the plaintiff on his declaration.” 

This opinion, although not controDing, nevertheless 
should be persuasive because the circumstances are on all 
fours with the problem presented here. The reasoning of 
the court in that case reflects more clearly than any expres¬ 
sion this appellee mi^t employ, the extent to.wM^ the re¬ 
versal on the counterclaim herdn affected this case in. its 
entirety. 

The mandate of this court, directed to the lower court 
upon the termination of the earlier appeal,' conveyed in tm- 
mistakable terms not alone that the judgment of the lower 
court on the counterdaim diould be ^ersed but that, updfiy^ 
retrial of the counterdaim, any amount wHdi diould be ' 
found due to the plaintiffs below should be"set off against 
the indebtedness represented by the purdiase notes. ' l%is 
reached into the very substance of the entire case below. It 
is obvious that the reformation or the diattel trust and the 
appointinent of a trustee thereunder were mSre inddents to 
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I the main question of liability of defendants below to the 
plaintiffs and the extent of that liability conld not be deter¬ 
mined until the set-off was applied. 

2 . The ruling of this court upon the original appeal oon- 

stitiited a reversal of the trial court’s action. 

Under the rules, defendants below, Thompson and Fag- 
ley, limited their appeal to the alleged error of the trial 
court in denying them an opportunity to prove and estab¬ 
lish their counterclaim. No other question was presented 
to the appellate court by the appeal The supersedeas bond 
was for the protection of plaintiffs and third party defen- 
' dants below in the event that the defendants below failed to 
justify their appeal on the counterclaiin. In other words, 
to make the defendants and their surety liable under the 
condition of the supersedeas bond, the appeal as to the 
counterclaim must have been dismissed or the judgment be¬ 
low with reference thereto afSrmed. Upon appeal the judg¬ 
ment on the counterclaim was reversed. 

I John Hancoid: Mutual life Insurance Co. v. Hurley, 

supra. 

Spruks V. Fidelity and Guaranty Co., supra. 

Fichtner v. American Surety Co., suprtt. 

3. If the ruling of this Cknirt on the original appeal con- 

stitated a "modification*’ of a judgment of the lower 
court) liability on the Supersedeas Bond extends only 
to sndi "Damages as the Appdlate Ckmrt may adjudge 
and award”. 

The mandate of this court directed Ihe lower court to set 
off against the iudebtedness of defendants bdow, repre- 
! sentedby purchase money notes, sudi credits as mzg^t arise 
upon retrial of the counterclaim, ^nds had the effect of 
reaching everything of substance involved in the case below 
to a greater or lesser degree depending upon the azhount 
which Ihe court mi^ find to be due upon such retrial 
I Thus the reversal on the connterdaim did not constitute a 
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“modification” under the provisions of Sole 73(d). If it 
did constitnte snch a modification then the district court 
would be without authority to assess damages in the light 
of the second alternative of the rule, which reads, * * to 
satisfy in full such modification of the judgment and su^ 
costs, interest and damages as the appellate court may ad¬ 
judge and award”. 

The mandate of tins court would estabfish the extent to 
which that provision of the rule applies. It will be noted 
that this court assessed no damages.' 

John Hancock Mutual life Insurance Ca v. Hurley* 

4. Costs of the earlier appeal were assessed against appel- 
lants herein, and in favor of appellees Thompsoii and 
the Tai^eys herein* first bj this court and later for an 
additional amount hy the lower court 

It is significant that notwithstanding the c o ntention of 
appellants here that the earlier appeal resulted in an 
affirmance in their favor* this ooort saw fit to assess the 
costs of that appeal against them and in favor of appellees 
herein. It is doubly significant that the tiial court also, 
upon the condusion of the retrial on the counterclaim and 
upon request of defendants below, made an additicmal as¬ 
sessment tor costs incident to the eariier appeal which had 
not been indnded in the allowance made by this court when 
it originally assessed costs. 

AUTHOB1TI E8 OITBD BY AF PELLAITO 
DXST1NOU18HSD. 

^e authorities died by appellants do not appear to sup¬ 
port the theory that the lower court committed error in 
denying the motion to fix damages. Each of the eases cited 
are here distinguished in their order. 
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BUTT V. STINGER, 4 Cranch C. C. 252 Fed. Cas. 

#2246 (E. 7-8) 

This case is of donbtfnl value. It involved payment of a 
money judgment which had been reduced upon appeal; the 
case falls within that large class of cases where, upon ap^ 
peal, a remittitur was decreed by the appellate court; the 
bond was an appeal bond as distinguished from a super¬ 
sedeas; the question of damages was not before the court; 
the opinion states that the original judgment was consid¬ 
ered to be affirmed in part; and that the reversal was only 
necessary in point of form, so as to get at the substantial 
merits of the case. Furthermore, there was a dissent as 
follows; 

^^CBANCH, C. J. was of opinion that the condition 
of the bond was not broken, and could not be, unless the 
judgment of the justice should be affirmed in toto.” 

HOPKINS et oZ. v. OBR et 124 US 510 (1888). 

8 S. Ct 590 (B. 8-9). 

This also was an action for payment of a money judg¬ 
ment On appeal from judgment for plaintiff the appellate 
court affirmed the judgment but decreed that plaintiff 
should file a remittitur redudng the interest from 10% to 
6%, the statutory rate. Action was brought against the 
surety, as in the Butt v. Stinger case, supra, and the prin¬ 
cipal, on the appeal bond for the amount of the reduced 
money judgment. The question of damages was not before 
the court. 

AMERICAN SURETY CO. of N. T. v. STANDAED 
ASPHALT CO. of FLORIDA, CCA-5 (1935), 75 F. 
(2d) 1, (E. 9,10,11,12). 

This also involves an appeal from a money judgment. 
There the court stated: 

<(• • • literal statutory provision is that in 
case of a money judgment the supersedeas bond shall 
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be ^conditioned to pay the amomit of the jndgment 
with interest and costs, if the same shall be affirmed by 
the appellate court’ ” 

It will be noted that no provision for damages was con¬ 
tained in the bond and the question of danu^s was not 
before the court the only question being whether or not a 
reimttUwr of $1207. against the judgment of $15,000 con¬ 
stituted a reversal The court held that it did not and, as 
hereinbefore stated, this is in line with a large number of 
cases where the same principle was applied. 

In this case the Circuit Court of Appeals applied the 
<<miiform practice of the Supreme Court of Florida”. 

NATIONAL SURETY CO. v. COMMONWEALTH OF 
VIRGINIA, 125 Va. 223, 227 (1919), 99 S. K 657 (B. 
12,13). 

This case involved a supersedeas bond given under the 
provisions of the Virginia statute. In its opinion the court 
stated: 

** (1-3) The question for our determination is within 
narrow limits and involves the construction of our own 
statutes and procedure. In such case little is to be 
gained by traveling beyond our borders to consult irre¬ 
concilable decisions of doubtful relevanc^^.” 

In replying to the contention of counsel for the defen¬ 
dants therein that the effect of the order of the appellate 
court and its acceptance by the plaintiff, **was to destroy 
the identity of the original judgment and constitute a new 
and different judgment to whidi the surety bore no con¬ 
tractual relation and was under no obligation to discharge,” 
the court observed: 

*^that in the instant case this court has not entered any 
new judgment nor has it ordered the circnit court to 
m^e any change in its judgment It has done these 
things conditionally, but oidtf condiiionaXLy. * * * In 
other words, the only modification that has resulted in 
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the judgment of the lower court from the appeal is one 
not due to any change made therein by this court or the 
trial court but made by the plaintiff itself.*’ 

A dissenting opinion was filed in that case at page 236. 

There also a money judgment was sought and the only 
effect of the modification of the judgment by the appellate 
court was the disallowance of interest. This again is one 
of these cases involving a remittitur. The question of dam¬ 
ages was not before the court. 

COKOLUSION. 

To overrule the order of the lower court, denying the 
motion of appellants herein to fix damages, would have the 
effect of setting the stage for assessment of damages 
against appellees herein in connection with the same ap¬ 
peal where this court and the lower court already had recog¬ 
nized them as the prevailing parties and had awarded them 
costs of sudi appeal as against appellants herein. In other 
words, it would amount to the imposition of a penalty 
against appellees herein for successfully prosecuting their 
earlier appeaL That would present an anomalous situa¬ 
tion. 

This appeal should be denied. 

BespectfuUy submitted, 

Joseph A. Cabby 
Attorney for AppeUee, 
Massachusetts Bonding and 
Insurance Co, 
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To The United States Court of Appeals for The District of 
Columbia Circuit omd the Judges Thereof: 

Comes now Massachnsetts Bonding and Insnrance Com¬ 
pany, one of the appellees in the above-entitled cause, and 
presents this, its petition, for a rehearing of the above- 
entitled cause, and, in support thereof, respectfully shows: 

1. The Court’s Decisiui, in Some Material Bec^>eet8, is 
Based Upon Circumstances Dehors the Record. 

The circumstances referred to are allegations of fact 
contained in appellants’ brief, are not supported by the 
record, and, in some respects, were adopted by the court 
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and incorporated in its opinion. The specific allegations 
in appellants* brief, which were reflected in the opinion, 
and to which this appellee takes exception are as follows: 

(Page 3, Statement of the Case—line 5) 

<< • • • at that time their security was adequate. • • • ” 

(Page 3—^line 19) 

“ • • • At that time the trustee could have sold the 
business securing the notes for enough to have satis¬ 
fied them in full • • • >> 

(Page 3—^line 2 from bottom) 

• During the period of delay occasioned by the 
appeal, plainti^s’ securi^ was completely dissipated, 
the business securing the notes having ceased to exist, 
the leases having expired, the buildings having been 
razed, and the tangible chattels having been sold under 
a first trust, to which the trust securing plaintiffs’ and 
third party defendants’ notes was subject and subordi¬ 
nate.” 

(Page 4—^line 12) 

“ • • • they could not then realize anything by selling 
the business which secured their notes. Thus they 
were damaged by the delay to the extent of the amount 
due them after setting off the amount found on the 
counter claim. • • • »» 

Objection to inclusion of the foregoing allegations and 
their consideration by the court was made in this appellee*s 
brief from which we quote: 

(Counter-Statement of the Case—^page 2, line 6 from 
bottom) 

it •• • There ig jiQ support in the record for the state¬ 
ment in appellants’ brief that a trustee was appointed 
‘toseU’. (B.3)” 
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(Page 4—^line 5 from bottom) 

‘‘The proceedings before the lower court upon the 
hearing of the motion were limited to the sole question 
of law— whether or not the condition of the supersedeas 
bond was breached. No evidence was presented or 
considered. For that reason, and because argument 
appearing in appellants’ brief relating to alleged ex¬ 
tent of damage and the circumstances thereof has no 
place in the statement of the case or for that matter 
in this proceeding, this appellee is of the opinion that 
it is not required to answer such allegations although 
it has a meritorious defense thereto. • • • » 

In addition to these specific objections, it now appears 
appropriate to invite attention of the Court to the fact that 
in the Joint Appendix at page 6 there was included an 
Order signed by Judge Matthew F. McGuire dated 2nd day 
of February 1950 indicating that the sum of $3,505.75, paid 
into the Registry of the Court by Thompson previous to 
the appeal, was ordered to be paid over to the attorneys 
for Rector. This latter point becomes important when con¬ 
sidering that the Court, in the opinion supporting its de¬ 
cision of May 24, 1951, made the following statements of 
fact: 

(Decision—^page 2, line 12) 

“During the period of delay occasioned by the prior 
appeal, Rector’s security for the promissory notes was 
dissipated. The business ceased to exist, the leases 
expired, the buildings involved were razed, and the 
tangible chattels were sold under a first trust, to which 
the trusts here involved were subordinate. • • • » 

(Page 2, line 18) 

“ • • • it was no longer possible for her to foreclose 
on the security. • • • »» 

(Page 3, line 2) 

. • That loss might be the result of the insolvency 

of the losing party or of dissipation of a security, as 
here. • • • ” 
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Appellee must assume that the foregoing statements of 
fact contained in the opinion resulted from the improper 
allegations of such facts in the brief of the appellant and 
again reiterates that there is no foundation or basis there¬ 
for in the record. 

Consequently, appellee believes that it has been preju¬ 
diced by inclusion of such statements in appellants’ brief 
and adoption thereof by the Court in reaching its conclu¬ 
sions as to the law. 

Washington Rcnl/way and Electric Co, v. Stvart,,267 F. 
632: 


(( • • • ^^en counsel charges, in support of a motion 
for rehearing, tihat the court based its opinion on things 
dehors the record, he should point out definitely the 
matter referred to. • * * ” 

2. Disposition of this Appeal Should Be Based Upon this 
Court’s Decision in the Earlier Appeal Interpreted in 
Accordance With Buie 73(d) F. B. C. P. to the Exdu- 
sion of Decisions Antedating the Adoption of the Buie, 
Particularly Those Not in Point. 

Appellee respectfully invites the court’s attention to its 
earlier decision in Appeal No. 9648 reporting in 83 App. 
D. C. 371,170 F. 2d 167 (1948) wherein the following state¬ 
ments were made: 

(Opinion by Proctor, C J^.) 

“The seller • • • had failed in a single obligation 
performable after the transfer. That obligation was 
a moving consideration for the purchase. • • • »» 

“ • • • trpon tiiis state of facts we think the learned 
trial judge erred in his rulings as to the proper meas¬ 
ure of djmage. The result was to frustrate ^e efforts 
of appellante’ counsel to prove the condition of the 
premises intended for the restaurant; • • • » (Italics 
supplied) 

• • • 

“The case will be remanded for retrial of the single 
counterclaim of ap^llants for $8,000 for cost of re- 
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pairs and alterations required to put the premises in 
condition to obtain a license. In this particular the 
judgment is reversed. In all other respects it will 
stand affirmed.” 

Appellee here requests that the court give further con¬ 
sideration to its recent decision to the effect that the ear¬ 
lier appeal constituted an affirmance. The language em¬ 
ployed in its earlier opinion (No. 9648) quoted above, would 
indicate that the reversal was substantial in character and, 
in effect, imposed upon Rector a penalty for failing to carry 
out the agreement which was the basis of the entire trans¬ 
action. 

That opinion clearly reverses the trial court on the ques¬ 
tion of the counterclaim and conceivably could have re¬ 
sulted in recovery by Thompson of $8,000. In that situa¬ 
tion Rector’s claim, after crediting the amount of $3,505.75 
held in the Registry of the Court, could well have been 
extinguished. It is not the amount of money iwvolved which 
should govern in this case hut the suhstantive question on 
appeal and its disposition by the court. Thompson, by 
counter-claim, in effect was suing Rector for breach of con¬ 
tract and not for reduction of Rector’s claim against him. 
The set-off directed by the mandate was merely a matter of 
convenience. Thus, insofar as the purchase money notes 
were concerned they were bound up with and were depend¬ 
ent upon the decision on the counter-claim. Therefore, as 
hereinafter submitted, appellee believes that under the Rule 
in question, F.R.C.P. 73(d), this court’s action on the ear¬ 
lier appeal constitutes a modification at least, if not a re- 
versaL 

To this appellee it appears that the decision in Kvedera 
V. Mondravisky, 131 AtL 766, 769 (Md., 1926) cited by the 
Court (page 3, note 8) was concerned principally with the 
question of severance of the obligation as to parties when 
the judgment was affirmed as against but one of the 
obligors on the bond. The other obligors contended that 
they were relieved. The court held that was not the. case. 
There was no question in that case which is applicable here. 
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In Bern v. Shoemaker, 64 N.W. 544, 546 (S- Dak, 1895) 
also cited by the court (page 3, note 9) the action was for 
the recovery of certain property both real and personaL 
The trial court found in favor of plaintiffs but upon appeal 
there was a reversal as to the real property and an afl5rm- 
ance as to the personal property. It will be noted that this 
did not involve an action and a counter-claim such as we 
have in the instant appeal. Furthermore, had that case 
been before a United States Court of Appeals requiring 
interpretation in the light of Buie 73(d) it is the opinion 
of this appellee that Ihe earlier action of the appellate 
court would be held to be a modification. 

In Behn v. Halverson, 64 N.E. 388, 391 (HI., 1902) cited 
by the court (page 3, note 10) the condition of the bond 
specifically required the appellant to ‘‘pay all rent now 
due, and that may become due before the final termination 
of this suit, and all damages and loss which the said plain¬ 
tiff may sustain by reason of the withhholding of the 
premises in controversy.” Held, the value of the use and 
occupation of the premises while defendant withheld 
possession was the measure of damages •••>». it will be 
noted that that is not the language of Buie 73(d) or the 
bond in question here and appellee respectfully submits 
that it has no application. 

In Woods V. Richmond d Daiwille RJt. Co., 1 App. D.C. 
165, 169-170 (1893) also cited by the Court (page 3, note 
10) there wus no question that even remotely bears upon 
the problem in this appeal It was an action in tort for 
damages growing out of personal injuries and the question 
had to do with an alleged excessive verdict by the jury. The 
court remarked upon the use of a remittitur but indicated 
that even in that case a remittitur was not appropriate. 

In Citizens Bank v. Davis, 128 S.E. 857, 858 (S. Car., 
1925) also cited by the Court (page 4, note 15) there was 
a three to two decision. In that case the appellant was 
successful to the extent of obtaining modifications in the 
administrative part of the order appealed from. Even in 
that case one of the concurring judges referred to the dis- 
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position of the appeal as a ** modification* \ However, a 
strong dissent was filed by two of the judges wherein it 
was stated, • It is a significant fact that the costs of 
the former appeal were taxed in favor of the appellants, 
and there was no appeal from the taxation, for the reason, 
no doubt, that the judgment of the Circuit Court was modi¬ 
fied, and not ‘affirmed’.” 

Upon examination of the foregoing cases, all decided 
long before the adoption of the F.R.C.P. and based on 
bonds in form differing from that prescribed by the new 
Rules, appellee sincerely believes that they should not be 
used as authorities against appellee in this appeaL 

The other authorities, with one or two exceptions, are 
sufficiently covered in this appellee’s brief filed herein. 

3. The Opinion Disregvds Decisions by the First Circuit 
and the Fourth Circuit With Respect to Interpretation 
of this Particular Rule. While the Latter Cases Are 
Not Controlling, the Decision in the Instant Case Does 
Not Square With Either of Them and the Result Will 
Be Further Confusion in Interpretation of the Rule and 
Its Application. 

The first of the cases wherein this specific rule was xmder 
consideration was Spruks v. U. S. Fidelity S Guaranty Co,, 
138 F. 2d 812, CCA-3 (1943). In that case it was held that 
the plaintiff could not recover against the surety damages 
by way of interest on the award during the time payment 
of the fund was postponed because of the appeal. 

The second of these cases is John Hancock Mudual Life 
Insnrance Co. v. Hurley, 151 F. 2d 751, pCA-1 (1945). In 
that case the court made a very exhaustive investigation 
and study of all important cases on the subject of super¬ 
sedeas bonds and while that decision was not in favor of 
the surety the principles expressed therein are believed to 
be worthy of further consideration by this court. 
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In its opinion this court stated: 

(Decision—Page 3, line 9) 

“• • • But where there is a partial aflSrmance and a 
partial reversal of a single judgment, neither the 
language of the Rules nor that contained in this bond 
furnish a ready answer. • • • »» 

This appellee strongly urges the Court to reconsider this 
language particularly in the light of the expressions to be 
found in the decision in the John Hancock case, supra. The 
analysis therein of the authorities in the light of this par¬ 
ticular Rule and its application to cases affirmed, reversed 
or ‘‘modified” would seem to meet the question now pend¬ 
ing before this court. 

4. Buie 73(d) F. B. C. P. Will Be Meaningless and In¬ 

effective Unless the Provision Thereof Belating to 
Modifications of Judgments is Observed. The Appel¬ 
late Court by Its Mandate May Fix the Pattern of 
Damages, Leaving to the Trial Court the Besponsi- 
bility of Ascertaining the Extent of Such Damages by 
Appropriate Evidence. 

John Hancock Mutual Life Insurance Co. v. Hurley, 
supra. 

5. The Question Before the Court is Not One of Bemittitur 

or Separable Interests of Parties Defendant (or Plain¬ 
tiffs) But Involves the Bespective Bights of Parties 
Defendant-Cross Plaintiffs vs. Parties Plaintiff-Cross 
Defendants and for that Beason Each of the Parties 
Insofar as Its Own Claim is Concerned is a Plaintiff 
T^th Bespect to that Claim Against Others. 

This appellee’s brief on appeal cited the case of Fichlner 
V. American Surety Co., 2 F. Supp. 321, DC ND Fla. (1933) 
wherein, among other things, it is stated, “There, as here, 
there was a plea of set-off in connection with which the 
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defendant therein was prevented by the trial conrt from 
submitting proofand there the conrt held, as was stated 
in appellees’ brief, as follows: 

(Page 9—^line 16) 

ft •• • The holding of the Supreme Court of Florida 
that there was no error in the verdict for plaintiff on 
his declaration may not be construed an affirmance of 
the judgment which would mature the obligation of 
defendant’s bond, since this judgment was based as 
much upon the verdict against lie plea of set-off as 
upon the verdict for the plaintiff on his declaration.” 

This appellee realizes that its petition is somewhat 
voluminous but hopes that the Court will appreciate that 
it is the result of an effort to clarify the many problems 
involved. 

► 

Wheeefoke, upon the foregoing grounds, it is respect¬ 
fully urged that this petition for a rehearing be granted 
and that the order of the United States District Court for 
the District of Columbia be, upon further consideration, 
affirmed. 

I BespectfuUy submitted, 

Joseph A. Case?, 

A * Attorney for Massachusetts Bonding 

L and Insurance Comgomyj Ap^Uee 

Certificate of CounseL 

I, counsel for the above named appellee, do hereby cer¬ 
tify that the foregoing petition for a rehearing of this 
cause is well founded and is presented in good faith and 
> not for delay. 


Joseph A. Cabet. 
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Certificate of Service. 

I hereby certify that on June 18, 1951 I made personal 
service of copies of the foregoing Petition for Behearing 
on the following named attorneys representing all of the 
parties herein: 

Leon L. Sclawy, Esq., Attorney for Appellees, 
Thompson, Fagley & Fagley, 912 17th Street, 
N. W. 

Eobert H. Driskill, Esq. 

Harry S. Boteler, Jr., Esq. 

Charlotte Maskey, Esq., 

Attorneys for Appellants, Eector, Cramer & 
Geddes, Woodward Building 

Francis J. Kelly, Esq., Attorney for Appellants, 
- -• Young & Pastor, Alunsey Building. 


Josepb: a. Cabby. 





